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F.Ne.6/182019-PPU
Ministry of Finance
Department of Expandilure
Fublic Procurement Division

161, North Block,
New Delhi

231d July, 2020

Qrdar {Public Procuramant Ko. 1)

Subject: Restrictions under Rule 144 {xi) of the General Financial Rules (GFRs),
2017

Aftention is inviled to this office OM na /1 8/2018-PPD dated 23 July 2020

inserting Rule 144 (i) in GFRs 2017. In this regard, the following is hereby ordered
under Rule 144 (xi) on the grounds stated therein:

Requirement of reaistration

1 Any bidder from a country which shares a land border with India will be ehgible to
tid in any procurement whether of goods, services {including consuttancy
Services and non-consultancy services) or works (including lurnkey projects) only
if the bidder is registerad with the Competent Autharity, specified in Annex I.

2. This Order shall not apply to (i) cases where orders have been placed or contract
has been concluded or letter/natice of award/ acceptance (LoA) has been issued
on or before the dale of this order. and (ti) cazes falling under Annex ||,

Transibonal cases

3. Tenders where no contract has been concluded or ne LoA nas been 1Ssued so
far shall be handled in lhe fqilgwhg manner -

a) In tenders which are yel (0 be opened, or whers evaluation of lechnical ot
or the first excivsionary qualificatory stage (18 the first stage at whieh the
qualifications of tenderers are evalusied and unquailfied bidders are
exciuded) has no! been completed” Mo contracts shall be placed on
bidders from such countries. Tenders received from bidders from such
waURIfOe snal on BEER wily AR TRy gre rencemrmEiina wan he e
conditicns and the tender shall be processed accordingly

by If the tendering process has crossed the first exciusionary quaificalory
slage: f the gqualified bidders imclude bidders from such counties. the
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antire process shall be scrapped and initiated de nove. The de novo
process shall adhere to the econditions prescribed in this Order,

c) As far as practicable, and in cases of doubt aboul whether a bidder falis
unasr paragraph 1, a certifcaie sAnll be oBwMdE UM The Bidder wissy

bid Is proposed lo be considered or accepled. in lerms of paras 8, 9 and
10 read with para 1 of this Order

lncarperation in tender conditiong

4. In tenders lo be issued after the date of this order, the provisions of paragraph 1

and of other relevant provisions of this Order shall be incorporated in the lender
conditions.

licabil

5 Apart from Ministries / Departments, atlached and subordinate bodes,
notwithstanding anything comained in Rule 1 of the GFRs 2017, this Order shall
also be applicable

a o all Autonomeous Bodies,

b 1o public seclor banks and public sector financial insttutions: and

¢. subject to any orders of the Department of Public Enterprises, 1o all
Central Public Sector Enterpnses: and :

d. to procurement in Public Private Partnership projects receiving financial
suppart from the Government or public se¢tor enterprises’ underiakings.

e Union Teritores, Natonal Capital Territory of Delhi and all agenciesi
underiakings thereof

Defintions

6. "Bidder” lor the purpose of this Order (including the term tenderar . ‘consultant
‘wendor’ or ‘service provider' in ceriain conlexis) means any person or firm or
company. including any membar of a consortium or joint venture (that is an
association of several persons or firms or companies), every artificial juridical
persan not falling in any of the descnplions of bidders siated hersinbefors.

inchuding any agency. branch or office controlled by such persen, participating in
a procurement process.

7 “Tender" for the purpose of this Order will include other forms of procurement,
gxcept where tha context raquiras otherwise

B. "Bidder from a coéuntry which shares a land border with India® for the purpose of
this Order means

Yo

- w ——




1410822(1)/2020/0/o Secy(RT&H)

(v) In case of a trusl, the wdentificavon of beneficial owner(s) shall include
identification of the author of the trust, the trustee, the beneficiaries with fifieen
parcant or more interest in the trust and any other natural person exercising
ultimate effective contral aver the trust through a chain of control or ownership.

10 “Agent” for the purpose of this Order i a person employed to do any act for
ancther, or to represent another in dealings with third persons.

g i rh niracls

11 In works contracts. including turnkey contracts, contractars shall not ba allowed
o sub-contract works o any contractor from a country which shares a land
porder with India unless such contractor s registered with the Competent
Authority. Tha definition of "contractor from a country which shares a land border
with india” shall be as in paragraph 8 above. This shall not apply to sub-contracts
already awarded on or befare the date of this Order

i arding compliance

12 A cerlificale shall be taken from bidders in the lender documenis regarding their
gompliance wath this Order. If such cedificate given by a8 tbidder whose bid is
accepted is found 1o be false, this would be a ground Tor immediate termination
and further legal action In accordance with law

Valigity of regisiration

13.In respect of tenders. registration should be valid at the time of submission of
bids and at the time of acceptance of bids, In respect of supply otherwise (han by
tender, registration should be valid al the time of placement of order. If lhe bidder

was validly registered at the time of acceptance [ placement of order, registralion
i shall not be a ralevant consideralion during contract xecution

Government E-Marketplace

! 14. The Governmenl E-Marketplace shall, as soon as possible, reguire all vendors/
bidders regislered with GeM o give a cerlificate regarding compliance with this
Crder, and after the date fixed by it shall remove non-comgpliant entities from
GeM unless/ until they are registered in accardance with this Order

I
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8) An entity incorporated, eslablished or reqistered in such a country; or

b) A subsidiary of an eniity incarporated, astabhished or registered n such a
country; or

) An entity substantially controlled through entities incorporated, estaklishad
or registered in such a counlry: or

d) An entity whose beneficial owner is siluated in such a country, of

e) An Indian (or other) agent of such an entity: or

) A nalural person who is a citizen of such a couniry: or

g) A consortium or joint venture where any member of the consertium or joint
venture fails under any of the above

9. “Beneficial owner” for the purpose of paragraph 8 abave will be as under

(i) In case of a company or Limited Liability Fartnership, the benaficial owner
is the natural person(s), who, whether acting alone or together, or through
one or more juridical person(s), has a cantrolling ownership inlerest ar
who exercises control through other means.

Explanation—

a. “Conlroling ownership interest” means ownership of or entitlement {g,

mere than twenty-five per cent of shares or capital or profits of the
company;

b. "Control® shall include the right to appoint the majority of the direclors or to
conirol the management or policy decisions, ncluding by virtue of their

shareholding or management nghts or shareholders agreements or voting
agreements;

{ii) In case of a partnership firm, the beneficial owner is the natural person(s)
who, whether acting alone or together, or through one or more juridical person,

has ownership of entitiement to mare than fifieen percent of capial or profits of
the pannership:

{m} In casa of an unincorporated association or bady of individuals, the
beneficial owner 15 the natural Persan(s). who, whether acting aione or logether,
or threugh one ar more juridical person, has ownership of or enhtlernent 1o more

than fifteen percant of the property or capital or profits of auch association or
body of Indnviduals;

{ivj  Where no natural person is identified under (i) or (i) or (i) above, the
beneficial owner is the relevant natural persen who holds the position of senior

managing atheal;
1,
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sf Certificat

Te

(1)

(2}

(3)
(4)

15.Model Clauses and Modal Cerificates which may be insened in tenders |

cblained from Bidders are enclosed as Annex 1l While adhering to the
subsiance of the Order, procuring entities are free to appropriately modify the
wording of these clauses based on their past experience, local naeeds alc, without
making any reference 1o this Cepartment, '. \
[S’:—l&r Frasad)

Joint Secretary (PPD)
Email 1D: |5.pfc? doa@qov.in
Telephone: 011-23093882

Secretanes of All Ministries/ Depariments of Gavarnment of India for information

and necessary action. They are also requested 10 inform these provisions to all
procuring entities.

Secretary, Department of Public Enterprises with a reques! lo immeadiately
reiterate thesa orders in respect of Public Enterprises.

Sacratary DPIIT with 2 request to iniliale aclion as provided under Annex |

Chief Secretanes/ Administrators of Union Temtones/ Natonal Capital Temtory
of Dalhi

&
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Annex |: Compatent Authority and Procedure for Regisiration

A The Compelent AulMority fer the purpose ef registration wndaer this Ordar khall bd
the Registration Commities constitulad by the Depadment for Promaotion ol
Industry and Internal Trade {DPIIT)".

B. The Registration Committes shall have the following members™:

I. An officer, nol below the rank of Joint Secretary, designated for this
purpose by DPIIT, who shall be the Chaiman:

ii. Officers (ordinarily not below the rank of Joinl Secretary)
representing the Ministry of Home Affairs, Ministry of External
Affairs, and of those Departments whose sectors are covered by
applications under consideration’

1. Any other officer whose presence is deemed necessary by the
Chainman of the Comrmitt

C. DPNT shall lay down the method of apphcation. format efc for sueh biddars as
stated in para 1 of this Order

D On recepi of an appiication seelng registration frem a bidder from a country
covered by para 1 of this Order, the Competent Authonty shail first seek political

and security clearances from the Ministry of External Affairs and Ministry of
Home Affairs, as per guidelines issued from time to time Registration shall not
be given uniess political and security clearance have both been recewed,

E The Ministry of External Afairs and Ministry of Home Affars may issue

guidelines for internal use regarding the procedure for scruting of such
applications by therm

F. The decision of the Competent Authority. to register such bidder may be for all
kinds of tenders or for a specified typeis) of goods or services, and may be for a
specified or unspecified duration of time. as deemed fit The decision of the
| Compatent Autharity shall be final,

| G Registralion shall not be granted unless the representatives of the Ministries of
Home Affairs and External Affairs on the Committee concur®

H Registration granted by the Competant Authonty of the Government of India shall
I be valid not anly for procurement by Central Government and ite agencies/ public
f enlerprises etc bul alse for procurement by State Governments and their
! agencies/ public enterprises etc. No fresh registration at the State level

| shall be required.
M.
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The Compslent Authority is empowered to cancel the regstration already
granted if it determines that there is sufficient cause. Such cancellation by itself,
howaver, will not affect the execution of conlracts already awarded. Pending
cancellation, it may also suspend the regisiration of 2 bidder, and the bidder shall
not be eligible 10 bid in any further tenders during the period of suspension,

For national security reasons, the Competent Authority shall not be required to
gve reasons for rejection / cancellation of registration of a bidder

in transitional cases falling under para 3 of this Order, where it is felt that it will
not be practicable to exclude bidders from a country which shares a land border
with India, a reference seeking permission to consider such bidders shall be
made by the procuring enlity 1o the Compelent Authority, giving full information
and delailed reasons. The Competenl Authonly shall decide whether such

bidders may be censidered, and if so shall follow the procedure laid dewn in the
abaove paras

Periodic reports on the acceptancel refusal of registration during the preceding
paned may be required to be sent o the Cabinel Secretarizl. Detais will be
issued separalely in due course by DPIIT.

["Note:

In respect of application of this Order to procurement byl under State
Governments, all functians assigned to OFIT shall be carried out by the Stale
Governmen! concerned through a specific department or authorty designated oy
it. Tne composition of the Registration Commitiee shall be as decided by the
Slale Government and paragraph G above shall nol spply Howewver, the
requirement of political and security clearance as per para D shall remain
and no registration shall be grantad without such clearance.

Registration granted by State Governments shall be valid only for procurement
by the State Government and its agencies/ public enterprises etc. and shall not
be vald for procurement in other stales or by the Governmant of India and ther
agencies/ public enterpnises atc.|

8/ip.

10
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Annex li: Spacial Cases

. Till 31" December 2020, procurement of medical supplies directly related (o

containment of the Covid-19 pandemic shall be exsmpt from the provisions of
this Order.

. Bona fide procurements made through GeM without knowing the country of the

bidder till the date fixed by GeM for this purpese, shall not be invalidated by this
Crder.

. Bona file small procurements. made without knowing the country of the bidder,
shall not ba invalidated by this Order

. In projects which receive inlernational funding with the approval of the

Department of Economic Affairs (DEA), Ministry of Finance, the procurement
guidelines applicable to the project shall normally be followed, notwithstanding
anyining contained in this Order and without reference to the Competent
Authority. Exceptions 1o this shall be decded in consullation with DEA.

. This Order shall not apply to procurement by Indian missions and by offices of
government agencies/ undertakings located outsida India

9'1
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Annex 11
Model Clause [Certificate to be inseried in tenders etc.

(While adhering to the substance of the Drder, procuring entities and GeM are free lo

approprately modify the wording of the clause/ certificate based on thefr past
exparience, local needs atz.)

Model Clauses for Tenders

.

.

Any bidder from a country which shares a land border with India will be eligible to
bid in this tender only if the biddar is reqisterad with the Campetent Authority

“Bigder” (including the term ‘tenderer’, ‘consultant’ or ‘service provider in certain
contexis) means any person or firm or company, Including any memper of 8
¢consortium o joint venture (that is an association of savaral persens, or firms o
companies), every ariificial juridical person nat falling in any of the descriptions of
pidders staled hereinbefore, including any agency pranch or office controlled by
such person, participating in 3 procurement process.

“Bidder from a country which shares a land border with India” for the purpose of
this Order means: -

a  An entity incorporated, astablished or regisiered in such a country; of

b. A subsidiary of an enlity incorporated, established or registered in such a
country;, or

An entity substantially controlied through entities incorporated, eslablished
or registerad in such a couniry; of

An enlity whose oeneficial awner is situated i such a country’, of

An Indian (or other) agent of such an entity, ar

A natural person who is a eitizen of such a country; of

A eonsortium aor joint venture where any membaer of the consortium or joint
veniure falls under any of the above

2

ﬂ."‘i‘lﬂl

The benaficial owner for the purpose al (i) above will be as under

1. In case of a company or Limited Liability Partnership, the benehcial owner
1s the natural person(s), who, whether acting glone or logetner. or thrgugh

one or mare jurdical person. has a controling ownership interesl or who
exercises contral through other means
Explanation—

a “Controlling ownership interest” means ownership of or entitliement

to more than twenty-five per cent. of shares or capital or prefis of the
company,

ID/,L
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b. “Cantrol’ shall include the right to appoint majority of the direclors
or to control the managernent or policy decisions ineluding by virtue of
their shareholding or management rights or sharenolders agreements Of
voling agreements;

In case of a parinership firm, the beneficial owner is the natural persan(s)
who, whether acting alone or tegetner. of nrough one or mare |uridical

peison; has swhigrship of enlilement to more than fileen parcant of
capital or profits of the partnarship;

In case of an unincorporated association of body of individuals. the
beneficial owner is the natural person(s), who, whether acling alone or
together, or through one or mare juridical person, has awnership of or
antitlement o mare than fifteen percent of the property or capital or profits
of such association or bedy of indviduals;

Whare no natural parson is identified under (1) or (2) of {3) above, the

heneficial owner is the relevant natural persen who helds the position of
seniar managing official:

In case of a lrusl, the identification of beneficial owner(s) shall nclude
identification of the author of the trust, the trusiee, \he beneliciaries with
fifteen percent or more interest in the lrust and any other natural person

exercising ulimate effective control over the trust through a chain of
contral or ownership

An Agenl is a person employed o do any acl for another, or to represent
ariother in dealings with third person

[To be inserted in tenders for Works contracls, including Tumkey
contracls] The successtul bidder shall not be allowed 10 sub-contract
works to any contraclor from a country which shares a land border with
India unless such contractor is registered with the Cempetent Authority

Model Certificate for Tenders (for transitional cases as stated in para 3 of lhis Crder)

 have read the clause mgarding resirictions on procurement from a bidder of
a counlry which shares a land border with India, | hereby certrly thal this bigder is
not from such a country and is eligible to be consicered.”

Mode! Certificate lor Tenders

*| have read he clause regarding restrictions on procursment from a bedder of
a counfry which shares a land border with India; | cermify that this bidder s nol

from such a country or, if from such a counfry, has been registered with the

”/-‘L

13
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Competent Authorily | hereby cerlify that this bigder fulfills all requirements in
this regard and is eligible fo be considered, (Where applicable, evidence of valid
regisiratian by the Competenf Authority shall be attached ]

Model Cedtificale for Tenders for Works involving possibility of sub-contracting

"t have read the clause regarding restrictions on procurement [rom a bidder af
a couniry which shares a land border with India and on sub-contracting to
conlractars from such countries; | certify that this bidder is nol from such a
country or, if from such a couniry, has been registered with the Compatani
Authority and will not sub-conlract any work (0 a contracior from such courniries
unless such conlractor is regisiared with the Compatent Authanty. | hereby certify
lhal this bidder fulfills all requiremants in this regard and is eligible lo be
considered [Where applicable, avidence of vald regislration hy the Compeleni
Authonty shall be attached.]!

Model Cenificate for GaM:

‘I have read the clause regarding restnclions on procurement from a bidder of
a country which shares a land border with India; | certify that this vendor! bidder
is not from such a country or, if from such a country, has been registered with the
Competent Authorily. | hereby cerify thal this vendor bidder fulfills ail
requiremenis in this regard and is eligible o be considsred for procurement an
GeM, Whera applicable, ewdence of valid registration by the Competent
Authonty shall be attached.]”

LY

aArdawae

14



